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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
WASHINGTON, D.C.

VERTIS, INC,,
Employer,
V. Case No. 22-RC-061844
LOCAL 1, AMALGAMATED
LITHOGRAPHERS OF AMERICA,
GCC/IBT,

Union.

EMPLOYER’S ANSERWING BRIEF IN OPPOSITION
TO UNION’S EXCEPTIONS TO ADMINISTRATIVE LAW JUDGE’S DECISION ON
CHALLENGES AND OBJECTIONS

/

. INTRODUCTION

Vertis, Inc (“Vertis™) submits this Answering Brief in Opposition to the Exceptions filed
by Local 1, Amalgamated Lithographers of America, GCC/ABT (the “Union”). On December
22, 2011, Administrative Law Judge Raymond Green issued a Decision' on Challenges and
Objections in which he concluded, among other things, that the Union failed to sustain its burden
of proof with respect to 2 challenged ballots and 13 objections which it made and filed in
connection with a representation election held at Vertis’ Monroe, NJ facility on August 31, 2011.
The election recital is a vote tally of 37 in favor of the Union, 35 in favor of no representation,
and 2 challenged ballots. In addition to finding that the Union did not produce supporting
evidence as to its challenges and objections, Judge Green also concluded that many of the

Union’s objections were insufficient as a matter of law.

! Citations to the Decision of the Administrative Law Judge are designated as “ALJD.” Citations to the Transcript
of the Hearing shall be cited as “Tr. [page]”.



The Union has excepted to the ALJ’s Decision on five separate grounds®. It claims that:
Judge Green erred in concluding that its challenges to the ballots of employees Frank
Swercheck and Luisa Diaz must be overruled because there is no evidence in the record
that these employees are not supervisors under the Act.

The alleged physical conduct of a Vertis representative at a pre-election conference
which was not seen or heard by any eligible voter except the Union’s observer is
sufficient grounds for overturning the election. (Union Objection No. 3).

Vertis® repetition of an announcement of a wage increase during the election period
which it had already made prior to any union activity at the plant was sufficient to
overturn the election. (Union Objection No. 7).

Judge Green erred in dismissing the Union’s claim that Vertis’ counsel admitted
interrogating employees regarding their union sympathies during the election even
though the Union did not produce any evidence of that conduct at the hearing. (Union
Objection No. 10).

Judge Green erred in refusing to consider the Union’s claims that Vertis interrogated two
employees about their support for the Union during the period and that it improved
working conditions during that time even though those issues were neither raised in an
objection nor mentioned in the Regional Director’s report on Challenges and Objections.

Even a cursory review of the record establishes that the Union did not introduce evidence

to support its position on the Challenged Ballots and Objections, and that Judge Green’s

conclusions have substantial support in the facts and law. The Union’s contentions in support of

its Exceptions are not supported by the record, and the cases on which it relies either support the

% The Union has abandoned the following Objections: 1,2, 4,5, 6, 8,9, 11, 12 and 13. In addition, the Union does
not challenge Judge Green’s decision that a ballot marked with an “x” in the “No” box which also contained the
written statement “Hell No” was valid. See ALJD at 9.
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ALJ’s Decision or are readily distinguishable from the facts in this matter. Accordingly, the
Board should dismiss the Union’s Exceptions and adopt the ALJ Decision.
Ii. FACTS

Much of the Union’s recitation of facts is devoted to describing alleged actions which are
the basis for objections dismissed by the ALJ which are not the subject of the Union’s
Exceptions. These include unsubstantiated allegations that Vertis threatened eligible employees,
electioneered on the eve of the election, allowed eligible employees to threaten other employees,
posted anti-Union and materially misleading literature in the plant, promised management
positions to eligible employees, prevented employees from Vot‘ing. A review of the record
establishes that there is no evidence to support these allegations. The Union failed to produce
any witness to testify as to them.

The Union also devotes a substantial portion of its recitation of facts on new allegations
concerning one purported instance of alleged interrogation of two eligible employees and
Vertis’s actions in making plant improvements during the pre-election period which were
discussed with employees and set in motion BEFORE Vertis had any knowledge of union
activity at the Monroe plant. Even though the Union has filed exceptions to the ALJ’s decision
dismissing Objection No.’s 7 and 10, it has not addressed the specific allegations of those
Objections. For reasons discussed infra at 30-39, these issues should not be the subject of this
proceeding since they were not raised in any objection or investigated or mentioned in the
Regional Director’s Report on Challenges and Objections. In fact, they were not litigated and
Judge Green properly refused to consider them.

Vertis adopts its statement of facts and citations to the Exhibits and transcript of

testimony set forth on pages 5-20; 29-31; 32-35 and 39 of the Employer’s Brief in Opposition to



the Union’s Challenges and Objections. (“Employer’s Brief”). In addition to the facts recited in
the Employer’s brief and in this Brief, Vertis states the following:

1. The Union incorrectly states that employées Frank Swercheck and Luisa Diaz assumed
supervisory positions on the day Vertis learned of the filing of the petition. (Union’s
Brief at 3). The Union does not cite any record testimony that supports that statement. In
fact the record is replete with testimony that these two employees remained in the lead
position and were eligible to vote. See infra 10-22.

2. The Union’s characterization of Jovana Chachua’s testimony of Paul Sansouci’s
statements to employees is incorrect. Chachua, an eligible employee called by the Union
admitted that on cross examination that Sansouci said only that Swercheck would
represent the Finishing Department until they could find a supervisor. (Tr. 340).

3. Frank Swercheck did not have any conversation with employees Slemmer or Pinaha that
he was an interim or acting supervisor or that he received a raise. (Tr. 498-499). Judge
Green credited Swercheck’s testimony. (ALJD at 2).

4. There is no evidence in the record that Swercheck made any independent judgments as to
information he received from employees who notified him that they were not coming in.
Both before and after the filing of the petition, his only responsibility was to relay that
information to his supervisor. (Tr. 472).

5. The Union devotes 7 pages in its facts section to describing exhibits and testimony on
alleged improper inducements and the purported interrogations of two employees which
were not part of its Objections or mention_ed in any way in the Regional Director’s report.
For the reasons stated at 30-39 herein, the consideration of those allegations is not

appropriate because the Union did not timely object to them.



6. Contrary to the Union’s assertion, none of the campaign materials, Union Ex. 3-16
contain improper promises of benefits or coercive statements. The Union has abandoned
its objection that Vertis improperly promised a raise in 2012. The uncontradicted facts in
the record are that prior to its knowledge of any union activity, Vertis” CEO announced a
wage increase for all Vertis employees including those in Monroe, and that CEO repeated
that promise in a statement to employees during the election period. (See Union Ex.’s 1
(pre-petition) and 2 (post-petition)). The record reflects that one shift of employees were
not present to hear the pre-petition statement and that was replayed for them during the
election period. (Tr. 403).

7. The Union failed to introduce any evidence that any of the initiatives identified in the
Company’s pre-election communications were decided after the Union filed its petition.
In fact, most if not all of the initiatives documented by the Company in its
communications were determined just prior to the filing of the petition, and before Vertis
had any knowledge of the presence of the Union. (Tr. 388-389. See Union Ex.’s 14 and
16, Co. Ex. 4).

8. The Union introduced Ex. 2 which is the statement made by Vertis CEO Sokol on August
29, 2011. That document confirms that Sokol met with employees in July prior to any
knowledge about the Union, and he received and acted upon complaints from employees
about the Monroe facility and working conditions. (See Ex. 2 pages 3-6). The Union’s
contention that there is no evidence of the July meeting (Union’s Brief at 11) is patently

incorrect.



9. The Union’s claim that Gilman made the first and only physical contact with Peretti is
not supported by the record.  The record contains the following evidence as to this issue:
(Union Objection 3).

Alyce Wilburn, a receptionist for Vertis who served as the employer’s observer for the
election, testified that Paretti yelled and cursed at Gilman in the employee break room following
the first session of the election, and jabbed his finger back and forth closely in front of Gilman’s
face in a threatening manner. (Tr. 13, 19, 21, 22, 24). Gilman asked Paretti to move his finger
out of Gilman’s face, but Paretti refused. (Tr. 20, 22). According to Wilburn, in self-defense,
Gilman used his hand to move Paretti’s hand out of the way. (Tr. 34).

The incident occurred in Wilburn’s clear view in the presence of Vertis’ management
representatives and lawyers, the Union’s representatives and lawyer, two Board agents, and John
Visconte — the only eligible voter in the room. (Tr. 20-21, 23,-24, 17-19). At the time of the
incident, the doors to the room were closed, the windows were blacked out with paper, the
surveillance cameras were covered, and the polling did not open right away after the incident.
(Tr. 24-25, 69, 98-99).

Notably, the two Board agents who were present, did not comment or intervene. (Tr. 25).

The Union called five witnesses as to this incident, including David Cann, Paretti,
Doklia, Putman, and Visconte. Not surprisingly, the testimony of all five of the witnesses
significantly varies:

o Paretti testified that he did not point his finger at Gilman, but Gilman
pointed his finger at him, and that Gilman grabbed Paretti and

pushed his arm down. (Tr. 86-88).



¢  Rickey Putman testified that Gilman put his finger in Paretti’s face
and grabbed Paretti’s arm, and that Paretti did not grab Gilman’s
finger. (Tr. 113).
o  Doklia testified that he “saw [Gilman] poke Mr. Paretti and put a
hand on his chest.” (Tr. 120).
e  Cann never mentioned pointing or poking. The only physical
movement he testified to was that Paretti put up his hand and said
“Get out of my face.” (Tr. 60).
e  Visconte testified that Gilman pushed Paretti. (Tr. 281).
The resolution of this conflicting testimony is not material because there is no evidence
that the incident interfered with the employees’ exercise of free choice in the election.
The common facts as to this incident are that:
e It took place in the break room where the election was scheduled to
be held.
e The incident occurred during a pre-election period before any
eligible voter other than the Union’s observer was in the room.
e The doors and windows to the room were closed and blaqlied out.
No one outside the room heard or saw the incident. No eligible
voter other then the Union’s observer heard or saw the incident.
e There were raised voices by both Paretti and Gilman, and the

incident was over in less than one minute.



e There is no evidence in the record that this incident affected the
voting conduct of any employee. (Tr. 17, 66, 68- 69; 97-98; 111,
123, 282).
Visconti, the Union’s observer and a member of the proposed bargaining unit testified
that the incident did not cause him to change his vote:
Q: Okay. And you were a supporter of the Union, correct?
A: Yes.
Q: And did you see anything there that happened that day to change
your vote?
A: No. (Tr. 283).
III. ARGUMENT
A. THE UNION’S EXCEPTIONS TO THE ALJS DECISION ON
CHALLENGES TO THE BALLOTS OF SWERCHECK AND DIAZ MUST
BE DISMISSED BECAUSE THE UNION HAS FAILED TO INTRODUCE

ANY EVIDENCE TO SUPPORT ITS CLAIM THAT THESE
EMPLOYEES WERE SUPERVISORS

The Union filed 7 Exceptions to Judge Green’s findings that the ballots of employees
Swercheck and Diaz should be opened and counted. The Exceptions make the following
contentions:

- The ALJ erred in finding that Swercheck and Diaz did not exercise or were authorized to
exercise supervisory authority. (ALJD at 2, Exception 2).

- The ALJ erred in his credibility determination that Swercheck did not exercise
supervisory functions and that he was not assigned to be an interim or temporary
supervisor. (ALJD at 2, Exception 3).

- The factual finding that Diana Ryder performed the jobs of Manual Insertion and

Scheduler was incorrect. (ALJD at 3, Exception 4).
8



- The ALJ erred in finding that Diaz needed to obtain Ryder’s approval to deal with
employee problems or work issues. (ALJD at 2, Exception 5).

- The factual finding that Diaz was not promoted to supervisor until after the election was
an error. (ALJD at 2, Exception 6).

- Judge Green’s conclusion that assuming that employees were informed that Swercheck
and Diaz were temporarily assuming supervisory positions should vest them with Section
2(11) status.

Each of these exceptions is incorrect as a matter of fact and law.

Judge Green concluded that both Swercheck and Diaz were not supervisors because:

1. Neither of them ever exercised or were authorized to exercise Section 2(11)
responsibilities. (ALID at 2; Tr. 469-475, 400-402, 485, 498).

2. There was no evidence that the job status or pay of Swercheck or Diaz changed at any
time prior to the election. Neither of them received any pay increase for exercising
alleged additional responsibilities. (ALJD at 2; Tr. 485; Co. Ex. 5).

3. There was no evidence that Swercheck or Diaz actually performed supervisory
functions in any “temporary assignment”. (ALJD at 3 n. 2; Tr. 469-475, 451-461).

4. Even if they were assigned supervisory positions “temporarily”, such assignment was
of limited duration. Id.

5. The parties stipulated that the lead position in which Swercheck and Diaz were
employed was included in the bargaining unit. (ALJD .at 3; see also Board Exhibits 1
&2).

The burden of proving supervisory status is on the party alleging it exists, and “that

burden does not shift.” Chemical Solvents, Inc., 331 NLRB 706 fn. 3 (2000). The evidentiary




burden of proving supervisory status is “significant and substantial.” NLRB General Counsel

Guideline Memorandum Concerning Qakwood Healthcare at 2 (April 10, 2007).  “Purely
conclusory” evidence is insufficient to establish supervisory status; a party must present
evidence that the employee “actually possesses” the Section 2(11) authority at issue. Id. In
addition, Judge Green’s findings as to credibility should not be overruled except where the clear

preponderance of relevant evidence establishes that he was incorrect. Standard Drywall

Products, Inc., 91 NLRB 544 (1950), enf’d, 188 F.2d 362 (3" Cir. 1951),

1. The Record Overwhelmingly Establishes That Swercheck and Diaz Never
Performed Supervisory Duties.

There is ample evidence in the record supporting Judge Green’s decision to overrule the
Union’s challenges to the ballots of Swercheck and Diaz.

Prior to and during the entirety of the critical period, Swercheck and Diaz worked as
Leads in the Finishing and Manual Insertion Departments, respectively. (Tr. 468; 442). The
Union incorrectly assumes that Swercheck and Diaz took over vacant supervisory positions.
Union’s Brief in Support of Exceptions (“Union’s Brief” at 25). There is no support for that
assumption in the record. In fact, the record establishes that Paul Sansouci, Vice President of
Operations took over the duties of Swercheck’s former super\}isor Bill McGuigan, and that
Diana Ryder remained in the position of Manual Insertion Supervisor and simultaneously held
the Scheduling supervisor position. (Tr. 394, 409, 439; 442-443, 445).

Judge Green concluded that the testimony of Swercheck and Ryder on these points was
credible. (ALJD at 2). There is no evidence in the record, much less a preponderance of
evidence supporting the Union’s assertion that the testimony of Swercheck and Ryder should be

discounted as self serving. (Union’s Brief at 24). This testimony is detailed about the duties
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and authorities of Swercheck and Ryder and both witnesses were consistent in describing the
facts from direct through cross examination.

Swercheck testified about his job duties:

e “I come in every morning, check the reports to see where we stand
for the work that’s due both that day and the immediate future.
And then Paul Sansouci comes in and gets together with me, and
he goes over the reports and tells me where he wants everybody to
work. Then I go out on the floor and make sure that each Kern
operator is running the product that Paul assigned to those Kerns. 1
just verify with the operators what they are running. And I'll look
at what they have there and make sure that that’s what they’re
running.”

e Swercheck and the employees working in his department consult
various reports, such as ‘job bags,” which contain detailed
instructions regarding everything an employee needs to know to
process each job:“I look at the jobs, themselves, the black and
whites, the job bags will describe what jobs they are running so
that way I know what they are doing at their current machine.”

e 1 do a lot of troubleshooting if they have problems with materials
or problems with how the job is running.”

e Ifissues come up, I’ll try to resolve those issues. We could have
an envelope that seems to be the wrong size or the flaps aren’t the
right measurements. I’ll have to research that and see if it, indeed,
is the right envelope. I’ll go to the person who ordered them and
ask them if it’s correct. If a decision has to be made on something
like that, I’ll go to Paul Sansouci and show him what’s going on
and let him decide.”

e “If we are low on something, if somebody needs something, they’ll
present the sheet to me, I’ll fill it out, and I’ll give it to Paul
Sansouci for his approval.”

e “We have a stager whose job it is to have that product staged with
the job so that the operators don’t have to go forward and get it. If
there is an issue where something is not ready, then I'll get with
the stager. Or if I can’t find him, I’ll get with the warehouse
department and have them bring the product so that we can get it
out to them.”

e Swercheck works with the scheduler in preparing the schedules
only if “they have an issue that they want to know if somebody is
going to be out or if there is a piece of equipment that’s down.
Otherwise, how it’s scheduled between Diana Ryder and Paul
Sansouci is the course that I follow.”

e  “I’m not developing the staff’s skills.”

e “And I’m not assisting in any evaluation of [the staff’s] volume.”

11



“I’m just carrying out what I’m told.”

e “I don’t train the employees.”

o “I don’t make adjustments or assign resources or make
recommendations to change things.”

e “T don’t assist with the work assignments. I hand out the work

assignments as they are given to me.”

o “[Wlhen I’'m told to move somebody, that’s when I move them.”

e Swercheck attends production meetings with supervisors and other
leads who are in the bargaining unit only to provide and receive
information on the status of jobs. (Tr. 469-475, 477-478; Chahua
25; 493-495; see Company Ex. 8).

Swercheck has never hired, fired or disciplined employees or performed any other
supervisory functions. (Tr. 471, 475-4'76; 492). Swercheck testified that his duties have not
changed at any time. (Tr. 471).

The Union has conceded that Swercheck and Diaz did not have supervisory status prior to
the filing of the petition. The Union has not made any contention in its brief and it did not
introduce any evidence that Swerchg:ck and Diaz had 2(11) status prior to the filing of the
petition.

Harper testified that Swercheck did not work for Vertis as a supervisor in an acting,
interim or permanent capacity at any time during tfle critical period of July 28, 2011 through
August 31, 2011. (Tr. 400-401). Harper further testified that Swercheck did not receive a pay
increase during the critical period. (Tr. 402, 485, 498). Swercheck and his pay records confirm
this fact. (485; See Co. Ex. 5).

There is no evidence in the record that proposed bargaining unit employees regarded
Swercheck as a supervisor.

Ryder testified as to Diaz’s job duties as a Lead:

e Job tickets used in the Manual Insertion Department
describe exactly what work needs to be done.

e Ryder gave Diaz “her directions of all the priorities that we
have on the area and what we needed to get done, and
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actually tell her which person she’ll be working on which
project, because we have different projects going through
the area.”

Diaz spent “probably 90 percent” of her time performing
the production work of manual inserting alongside other
stipulated bargaining unit employees in the department.
Diaz did not have any responsibilities with respect to
hiring, firing, and evaluating employees, resolving
employee issues, determining when and which employees
should work overtime, or determining when to order
temporary employees. (Tr. 414-16, 442-445, 465-466).

Ryder further testified that while she was holding both the Scheduling job and the Manual

Insertion Supervisor job, Diaz was a Lead:

Diaz would help Ryder “to make sure that all the workflow
was moving around.”

Ryder asked Diaz to “keep an eye on the girls or on the
crew” because Ryder had to go in and out of the Manual
Insertion area.

If Ryder was not around and the department had “any issue,
if [Diaz] is able to actually solve it, solve it. If not, she will
get in contact with me. Either she will call me or she will
page me. Or if she wasn’t able to reach me, she’ll just wait
for me and just move on with something else.

Diaz contacted Ryder “a lot, because she didn’t take any
decision without my blessing.” (Tr. 444-445).

Chahua, who does not work in Diaz’s department (Manual Insertion), testified that she

sends work to Diaz and

Diaz “is the one that organize [sic] the jobs.”
Diaz “is the one that tell [sic] the other girls what they have
to do.”

Sometimes Diaz sends “someone from her department to
come” and pick up work. (Tr. 339-340).

Diaz did not work for Vertis as a supervisor in an acting, interim or permanent capacity,

and did not receive a pay increase, during the critical period of July 28, 2011 through August 31,

2011. (Tr. 400-402; 485, 498; See Co. Ex. 6).
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Prior to being the supervisor in the Manual Insertion Department, Ryder was a Manual
Lead. (Tr. 440). Because the Union did not call any witnesses with first-hand knowledge of
Diaz’s duties and Ryder held the Manual Lead position in the past, testimony by Diaz would
have been unnecessary and duplicative. The Union criticizes Judge Green’s decision because it
failed to account for the fact that Diaz did not testify. (Union’s Brief at___ ). However, the
Union could have subpoenaed Diaz, but chose not to call her. In fact, the Union did not call any
eligible employee working the Manual Insertion Department to testify in support of its baseless
allegations that Diaz was a supervisor.

2. The Union Has Failed To Establish That Eligible Employees Regarded
Swercheck and Diaz As Supervisors.

There is no evidence in the record that the proposed bargaining unit employees regarded
Diaz or Swercheck as a supervisor. The testimony of employees called by the Union to testify is
confirms this fact. For example, Chachua testified:

A: He advise [sic] me and the rest of the worker which is the job that
we have to do first.

Okay. And did he do anything else besides that?

He is always on that floor. He walks around, looking.

Good. And now has that changed in any way?

No, continue [sic] the same.

R ZRZRQ

. ... Isn’t it true that Mr. Swercheck did the same things as a lead
that he did as a [purported] supervisor?
A: Yes. (Tr. 338; 342).
Two Union witnesses testified that they contacted Swercheck to call out from work
during the critical period. (Tr. 336, 346-347). However, one of these witnesses also testified

that she contacted Swercheck to call out before the critical period as well. (Tr. 342). Swercheck

testified:

[o]nce somebody reports out, I’ll just report to that department, John
Geiger for the bindery. Or if it’s for our department, I’ll let Paul Sansouci
know how many people are out, who is out. He knows what machines
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they run, so I just let him know who they are. (Tr. 472).

The Union attempts to concoct a “missing” supervisor theory in its argument that there
were no supervisors on the shifts in the departments in which Swercheck and Diaz were working
as leads; therefore, claims the Union, they must be supervisors. (See Union’s Brief at 25). The
testimony in the record, however, completely undermines this contention. Swercheck stated
without contradiction that Sansouci exercised all of the supervisory functions on that shift in his
department. (Tr: 469-475, 477-478, 493-495). Similarly, Ryder testified that she didn’t allow
Diaz to make any independent decisions on work, and no decisions on employees. (Tr. 451).
The Union failed to call a single witness to testify to any fact demonstrating or implying that
Swercheck or Diaz actually assumed any supervisory functions at any time prior to the election
in any permanent, acting or interim capacity.

Accordingly, the record contains uncontradicted evidence that Swercheck and Diaz did
not perform supervisory job duties at any relevant time.

3. The Union’s Contention That The Judge Correctly Determined That

Sansouci’s Alleged Announcement of Swercheck And Diaz As Acting/Interim

Supervisors Bestowed Section 2(11) Status Is Incorrect As A Matter Of Fact
And Law.

The Union’s principal contention in support of its Challenges is that Vertis allegedly
identified Swercheck and Diaz as acting or interim supervisors and on that basis alone, Union
claims that its Challenges to their ballots should be upheld. The Union’s witnesses testified
inconsistently as to what was said at the August Finishing Department meeting. The testimony
on this issue is as follows:

- Swercheck testified that Sansouci mentioned that he would take over the duties of the

Manufacturing Manager position and that Swercheck would “step up” to assist him

during the transition period to a new manager. (Tr. 446-447, 459, 483-484).
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- Union witness Chahua testified that the department was going to be “represented” by
Swercheck, Ryder would do the schedule and that Diaz “was going to take Diana’s job”.

- Union witness Pineda, who does not work in either the Finishing or the Manual Insertion
Department testified that Sansouci said that Swercheck was going to be the supervisor in
the meantime until they found a replacement for McGuigan. (Tr. 346-348).

- Union witness Slemmer testified that Sansouci said that:

“in the interim or temporarily Frank Swercheck will be filling in for Bill McGuigan. And

Luisa Diaz would be filling in Diana Ryder’s position as supervisor of the manual area.
(Tr. 219).

Slemmer’s testimony varied from direct to cross-examination. Judge Green found it unnecessary
to resolve any conflict in the testimony as the resolution is not material to determining the legal
merits of the Challenges. (ALJD at 3.) Instead, he assumed that Sansouci told employees that
Swercheck and Diaz would be temporarily assuming supervisory positions Id. There is no
evidence that Vertis ever made any announcement that either Swercheck or Diaz would assume a
permanent supervisory position before the election. In fact, Swercheck testified that he did not
apply for McGuigan’s job and Ryder testified that Diaz applied for but did not get her supervisor

position until months after the election. (Tr. 401, 402).

Even if the assumption that these employees held acting or interim supervisory role is
fact, that does not, by itself, bestow supervisory status. The Union still must introduce
particularized proof that Swercheck and Diaz actually performed job responsibilities that are

encompassed in the Board’s definition of supervisor in Section 2(11) of the Act. See Guideline

Memorandum Concerning Oakwood Healthcare, Inc. (April 10, 2007) at 2 (“[T]o meet the
burden of proof, testimony must include specific details or circumstances making it clear that the

claimed supervisory authority exists.” ADB Utility Contractors Inc., 2007 WL 2430006
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(N.L.R.B. Div. of Judges August 23, 2007) slip op. at 15 (noting that “day-to-day” reality is
controlling). General descriptions or characterizations of either a current or future position as

“supervisory” is inconclusive and unsatisfactory proof of supervisory status. Guideline Memo at

2 (“Conclusory evidence . . . [or] job titles [or] descriptions, [or] . . . merely asserting aé a
general matter that individuals exercised particular supervisory duties is insufficient.”’). In this
case, the record does not contain any indicatipn that Sansouci provided any details of what
Swercheck or Diaz were to do or what their authorities were at the meeting.

The same principles apply to the alleged announcements of, or references to, acting or
interim' supervisory status. A simple announcement from even a high ranking official that an

employee is a supervisor is not sufficient. In Diversified Enterprises, Inc., 353 NLRB 1174,

1182 (2009) the Board held that CEO’s statement to employee that he was a supervisor did not
mean that he was a “statutory supervisor” as defined by Section 2(11) of the Act, and the Board
held that regardless of the CEO’s statements, the employee “level of judgment...used in
assigning tasks did not give rise above the level of routine” and therefore, the employee was not
a supervisor.) The Board also has held that even if other employees refer to a specific position as

a supervisory position does not result in that employee being held out as a “statutory supervisor”

as defined under Section 2(11) of the Act. In Croft Metals, Inc., 348 NLRB 717 (2006) the Board
held that those employees who were referred to as were not “supervisors” as defined under the
Act because they did not have any supervisory authority being the responsibility to direct which
was seen as “merely routine or clerical.”)

The Union did not even attempt to distinguish these cases. Thus, the Union must still
provide particularized proof that Swercheck and Diaz actually performed job responsibilities that

are encompassed in the Board’s definition of supervisor in Section 2(11) of the Act.
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See Also Croft Metals, Inc., 348 NLRB 717 (2006) (employee was not a supervisor,

even though he was sometimes referred to as a supervisor); Sam’s Club, 349 NLRB 1007 (2007)
(employee was not a supervisor, even though she told co-workers she was a supervisor);

Talmadge Park, Inc., 351 NLRB 1241 (2007) (employee was not a supervisor, even though she

referred to herself as a supervisor); In re Fraternal Order of Eagles, 115 LA BNA 1636 (2001) .

(same). There still must be proof that the individuals actually exercised supervisory
responsibilities, and there is no evidence that Swercheck or Diaz’s responsibilities changed
before or during the critical period. The Union contends:

Certainly that the employees in the Finishing Department understood Diaz and

Swercheck to be their supervisors after the meeting, referring to and treating them as such
thereafter...

See Union’s Brief at 25. The Union does not cite any record evidence to support this contention.

The reality reflected in the record is that regardless of Sansouci’s remarks, he assumed
the supervising duties in the Finishing Department after McGuigan and before Geiger was hired
and Rider maintained the supervisor duties in the Manual Insertion Department until Diaz was
promoted over two months after the petition was filed.

Moreover, even if Swercheck and Diaz were actually performing the roles of acting or
interim supervisors temporarily during the critical period, such actions do not bestow 2(11)
status. While the record is devoid of evidence that they did perform as acting or interim
supervisors, an interim or temporary assignment to a supervisory position or supervisory duties
does not make one a statutory supervisof. The Board has ruled that an employee who substitutes
for a supervisor needs to spend a “regular and substantial portion of [the employee’s] working
time performing supervisory tasks” in order to be considered a supervisor. Catlisle, 330 NLRB

1359, 1361 (2000).
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“Individuals holding temporary supervisory positions are normally found eligible to vote .

in Board elections because, in most situations, temporary supervisor assignments may
properly be viewed as relatively insignificant interludes in regular employee
assignments.”

United Exposition Service Co., 300 NLRB 211 (1990).; see also E.I. Dupont, 210 NLRB

395 (1974); Bard Manufacturing Co., 1994 WL 1865798 (Div. of Judges 1994) (“The

jurisprudence suggest that when someone is acting in a temporary position even when that
position is a supervisory one, that will not render the voter ineligible”).

The cases cited by the Union do not support its contentions. In Fred Meyer Alaska, Inc.,

334 NLRB 646 (2001), the Board held meat and seafood managers to be “statutory supervisors”
because there was undisputed evidence that these managers had “made recommendations
regarding hiring process that were followed by other employees” and that they were in charge of
their departments (i.e., “everything that is done in the [North Fairbanks seafood] department
comes down to [the manager].)” Id. at 649. In fact, there was no contention in that case that
supervisory status was bestowed by the mere announcement of the employee as an acting interim

supervisor.

In U.S. Gypsum Co., 93 NLRB 91, 92 (1951), the Board concluded that the employees in
question were supervisors where each had been told by the employer that they had supervisory
authority; each had exercised that authority, and the employer paid them substantially higher
wages then their subordinates and accorded the same privileges as those who were salaried
supervisors. The facts of the instant case are not comparable. In the case at hand, the employees
in question were not told that they had supervisory authority, and they did not exercise any such
authority. Moreover, Swercheck and Diaz had no change in pay from the lead rates they had

been receiving.
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Wasatch Oil Refining Co., 76 NLRB 417, 423-424 (1948) is another case which the

Union incorrectly characterizes as supporting its contentions. In that decision, the Board cited
the fact the employees specifically maintained the right to effectively recommend changes in
status of employees in their group, even though they never exercised that authority. Id at 423.
There is no evidence that Swercheck and Diaz ever had such rights. Additionally, there is no
evidence that there was any discussion between anyone in Vertis management and Swercheck
and Diaz as to what, if any additional duties they had after the terminations of August 1. There
was simply no specific notice to either Swercheck or Diaz of supervisory authority.

The remaining cases relied upon by the Union also support and are consistent with the

ALDs decision that Swercheck and Diaz are not supervisors. In Volair Contractors, Inc., 341

NLRB 673 (2004), the Employer never told the employee that he had any supervisory authority
on a project and thus, without supporting evidence that the employee demonstrated sucﬁ
authority, the Board held that the employee was not a supervisor within the statute. Id. at 674-75.
In the case at hand, there is no testimony that Swercheck or Diaz were told that they had
supervisory authority and there is no evidence in the record that either of those employees

actually exercised that authority. In Birmingham Fabricating Co., 140 NLRB 640, 644 (1963)

the Board found supervisory status to be present where employee was titled as “leaderman” but
in fact received requests for raises and made recommendations on them; kept discipline; granted
time off; took up employee complaints and where there was testimony by employees that they
regarded the employee in question as the boss. None of those facts are present in the instant
matter.

The Union also contends that Swercheck and Diaz are supervisors because Vertis

designated them as interim supervisors for an indefinite period of time. Union’s Brief at 23-24.
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The facts in the record do not support this contention. It is uncontradicted that the position that
the Union claims Swercheck occupied was filled by another employee prior to the election. (See
Tr. 409, 469). In addition, Diaz applied for the supervisor position that thé Union claims she
occupied but was not promoted until months after the election. (Tr. 401, 445, 448).

The Union’s reliance on the Board’s ruling in E.I. Dupont de Nemours & Co., Inc., 210

NLRB 395, 397 (1974) is misplaced because the facts in Dupont are very different than the
present matter. In Dupont, employees were selectively promoted to relief foreman positions and
remained in those positions varying from several months to two years. In addition, there was
evidence that in the past many of the relief foremen become permanent foremen and/or remained
in some supervisory capacity to relieve the actual permanent foremen as necessary. Id. at 396.
The Board concluded that the relief foremen were supervisors:

All 11 relief foremen were advised when promoted that their tenure would be temporary,

but there is no evidence that any of these relief foremen or any of the unit rank-and-file

employees had been advised by the Employer of a specific time when the relief foremen
would cease to exercise supervisory authority and would return to their unit jobs.

This is not true in the pfesent matter. Vertis was accepting applications for both
supervisor positions, evidenced by the eventual appointment of a new supervisor, not Swercheck,
to replace McGuigan prior to the election. That was a period of less than one month. The same
is true for Ryder’s position. Diaz had to apply for the position as others did. Just over two
months later, Vertis promoted Diaz to the position. Another critical difference between the facts
in Dupont and the instant matter is that the supervisors in Dupont actually “supervised” the very
employees in the unit, for the entire period of the organizational campaign up to and including

the election.” Id. In this matter, there is no evidence that Swercheck or Diaz actually supervised

the employees within their Department. Even if Swercheck or Diaz assumed the temporary or
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interim supervisory role, these were “reasonably insignificant interludes” in their regular lead

assignments.
Therefore, the Union’s challenges to the ballots of Swercheck and Diaz must be
overruled, and the Board should order that their ballots be opened and counted.
B. THE UNION’S EXCEPTION TO THE ALJS DECISION DISMISSING ITS
OBJECTION TO THE ALLEGED PHYSICAL ASSAULT MUST BE DISMISSED

BECAUSE THERE IS NO EVIDENCE THAT THE ALLEGED CONDUCT HAD
ANY EFFECT ON THE EMPLOYEES’ FREE CHOICE IN THE ELECTION.

The Union filed three Exceptions to Judge Green’s decision that the incident involving a
Vertis Attorney and a Union Vice Presidenf was not sufficient to set aside the election. In its
brief, the Union alleges that Judge Green erred in dismissing its Objection No. 3 by claiming
that: (1) Judge Green failed to consider significant facts relating to Vertis’ conduct; (2) that
Vertis’ intent in engaging in a physical altercation with the Union was to prevent Visconti from
participating in the election; (3) that Judge Green should not have considered that the only voting
employee, Visconti, who Witneésed the incident testified that it had no effect on him; and (4) that
the closeness of the election results weighs in favor of setting aside the election. (Union’s Brief
at 28-30). Each of the Union’s claims referenced in its exceptions is incorrect as a matter of fact

and law.

1. The Union’s Allegations Of Fact As to Vertis’ Alleged Physical Assault Are
Not Sufficient To Set Aside The Election.

The Union’s claim that Judge Green failed to consider important facts regarding the
dispute between Vertis’ attorney (“Gilman”) and the Union’s Vice President (“Paretti”) is not
supported by the record. A closer look at the Union’s allegations establishes that the alleged
incident had no consequence on the election and that the Union’s “significant” facts simply are

insufficient to establish a viable objection that would set aside the election.
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The objecting party has the burden of proof to demonstrate that a party’s improper
conduct created a general atmosphere of fear and reprisal rendering a fair election impossible.

Accubuilt, Inc., 340 NLRB 1337 (2003); Mediplex of Connecticut, Inc., 319 NLRB 281, 295-

297 (1995). The burden of proof is a “heavy one.” Dish Network Corp., 2011 NLRB LEXIS

425, *33 (August 11, 2011). In the instant matter, there is no evidence that any conduct by

Paretti or Gilman “created a general atmosphere of fear and reprisal.” There is no evidence that

any employee outside of the room even knew about the interaction. The Union cannot prove that
news of it spread among company employees who had not yet voted and that it impacted or
probably impacted their votes.

The Union spends substantial time in its brief describing alleged actions of Gilman prior
to the purported incident and at the vote count. It accuses Gilman of hostility to Peretti “earlier
in the day” and at the post election vote count. (Union’s Brief at 17, 19). There is no evidence in
the record that any eligible voter observed any conduct of Gilman or Peretti other than in
Visconti’s presence during the than the incident described in the pre- election conference.
Accordingly none of that alleged activity can be the basis of a valid objection because it could
not have interfered with the free choice of employees. Also, there is no evidence that any action
by Gilman or Peretti interfered with the conduct of the election.

The Union ignores the testimony of Alyce Wilburn, a receptionist for Vertis who served
as the employer’s observer. Wilburn was not an eligible voter, is not a member of management,
and is the only witness with no stake in the outcome of the election. She credibly testified that:
the interaction was instigated by Paretti’s abusive conduct (using loud profanity and jabbing his
finger at Gilman’s eyes); Gilman repeatedly asked Paretti to get his finger out of Gilman’s face,

and Paretti refused; and Gilman acted in self-defense when he moved Paretti’s hand away; and
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no eligible voters witnessed the incident other than John Visconti. (Tr. 19-26). As Judge Green
noted, “[t]his is not going to make it to Law & Order.” (Tr. 34).

Of course the Union claims that Gilman started the incident by shouting and using
profanity. (Union’s Brief at 29). The Union alleges in its Brief that “no witness that testified
claimed that Paretti started the argument.” (Union’s Brief at p. 17). This is not true. Wilburn
testified that Paretti started the dispute. (Tr. 19-26). The Union also alleges that Gilman
committed a physical act by shoving Paretti; however, this is not what most Union witnesses
observed. Id. In fact, none of the witnesses could agree as to the physical interactions between
the Paretti and Gilman. For example, Paretti claims his arm was pushed down. (Tr. 86-88).
Ricky Putnam claims Gilman put his finger in Paretti’s face and grabbed Paretti’s arm. (Tr.
113). Michael Doklia claims Gilman poked Paretti and put a hand on his chest. (Tr. 120). David
Cann never mentioned pointing or poking. (Tr. 60). Visconti claims that Gilman pushed Paretti.
(Tr. 281). Regardless of whether the Union could harmonize all of this inconsistent testimony, it
still has no viable claim to set aside the election.

Under well settled Board law, the Union’s allegations of misconduct (i.e., shouting at and
shoving another individual) are not sufficient to set aside an election. Mediplex,319 NLRB 295-

297; Accubuilt, Inc., 340 NLRB 1337. In Mediplex, the union’s vice president physically

assaulted the employer’s counsel on the day of the election in the plant in front of eligible
voters. The assault was in response to the employer’s counsel placing a finger in the face of the
Union vice president. There was yelling and cursing shouted (i.e., “[g]et your f-----g finger out
of my face™) and the altercation ended with a “push and shove incident.” Id. at 296-297. The
incident was observed by some employees and described by the employee observers to other

employees. Id. at 297. Moreover, there was also evidence that prior to the incident, there was
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goading and other aggravating conduct by the participants in the incident toward each other. Id.
Employee election observers were also present. Id at 295. The Board held that this “conduct
fails far short of that evaluated by the Boaxd in cases involving direct threats to employees of
physical assault and even death.” Id. at 297 (citations omitted). Similarly, in Dish Network
Corp., supra, the Board held that a pro-Union employee slapping a Company observer after the
pro-Union employee had finished voting was not sufficient evidence o set aside an election.
The legal analysis and conclusions in Mediplex are exactly on point with the instant matter.

The Union fails to address Judge Green’s reliance on Mediplex in its Brief, even though
the conduct in that is case is similar, if not more egregious, than the alleged physical dispute
between Vertis and the Union. (ALJD at 5). Instead, the Union cites a case that has no factual
similarities to the present matter, involving a union agent verbally threatening an employee with
his job and a “physical threat.” Baja’s Place, 268 NLRB 868 (1984). In that case, the Board
sustained an objection to the election wherein a union agent, 3 days before the election, sent an
obscene letter to an employee then later threatened to “get” that employee and to “get” his job.
Id. The Board reasoned that the employee was a professional bartender and the union agent had
influence with respect to a significant number of employees in the industry. Id. The Board also
found that the victim reported the matter to his employer as well as disseminating the
information to several other employees before the election occurred. Id. In this matter, it is
undisputed that there was no threat for Visconti to lose his job from anyone, nor were there any
employees aware of the alleged conduct between Paretti and Gilman.

The Union’s reliance on Batavia Nursing and Convalescent Inn, 275 NLRB 886 ( 1985)

is also misplaced. In that case, the physical assault came right after and was closely linked to

employer condoned celebrations that the union lost the election. Id. at 891. The Board adopted
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the ALJ’s conclusion that: “ In the activities room, just before the assault, administrator Hodges
and facility coordinator Lehman together with Steiner, had displayed to the employees present
Respondent’s open satisfaction at the Union’s defeat.” Id. In the instant matter, there are no
statements linking the alleged assault with any eligible employee or the union in particular. In
fact, the only testimony on the source of the incident was that it began after Paretti questioned
Vertis Vice President Harper as to whether the employer was paying its observer to be present
during the election. (Tr. 60).

There is no evidence that Gilman’s alleged physical actions or verbal conduct were with
or toward employee Visconti or any other Vertis employee. Additionaily, there is no evidence
that Visconti participated in the incident. In fact, there is no evidence that any of the alleged
ethic statements were heard by any employee. The Union also makes other unsupported claims,
includin